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SECTION 1. SHORT TITLE

The short title of this ordinance shall be the Ute Tribal Employment Rights Office
Ordinance (“UTERO Ordinance”).

SECTION 2. FINDINGS AND PURPOSE

21  Findings. The Tribal Business Committee of the Uintah and Ouray Reservation
hereby makes the following findings regarding the need for and purpose of the UTERO
Ordinance:

(A)  The Ute Tribe has the inherent sovereign power to pass laws to implement
and enforce special employment rights on behalf of Indians; and

(B)  Jobs, subcontracts and contracts in the private sector within the territorial
jurisdiction of the Ute Tribe are important resources for Indian people and Indians must
use their rights to obtain their share of such opportunities as they become available; and

(C)  Indians have unique and special employment, subcontract and contract
rights, including Congressional recognition of the power of Indian tribes to impose
preferential requirements on the grounds that the exemption is consistent with the federal
government's policy of encouragm g Indian employment and with the special legal position
of Indians; and

(D)  Indians are entitled to the protection of federal laws concérning prevention
of employment discrimination, and the Ute Tribe can and should play a role in the
enforcement of such laws; and

(E)  The Tribal Business Committee of the Uintah and Ouray Reservation
recognizes that it is important to establish an employment rights program and office in
order to use the aforementioned laws and powers to increase employment of Indian workers
and businesses and to eradicate discrimination against Indians; and

(F)  Enterprises doing business with the Ute Indian Tribe on and within the
Uintah and Ouray Indian Reservation are generally obligated by contract, lease or other
agreement to employ, to the greatest extent possible, tribal members and to contract and
subcontract with businesses owned and operated by tribal members; and

(G)  Foravariety of reasons, tribal members and businesses owned and operated
by tribal members and Indians have not shared in the e00110m1c development of tribal
resources within the Tribe's reservation; and

(H) The survwal of the Reservation as a homeland for members of the Ute
Indian Tribe is, in part, dependent upon the development of economic opportumtles for
tribal members on and within the Reservation.

2.2 Purpose. The purpose of the Ute Tribe Employment Ri ghtS Office Ordinance is to
promote the self-sufficiency of the Tribe, its members and families, and address the
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employment needs of other Indian residents of the Uintah and Ouray Reservation. This
Ordinance provides guidance for assisting in the fair employment of Ute tribal members
~and others Indians residing on and within the Uintah and Ouray Reservation, and for
preventing discrimination against Ute tribal members and/or Indians in the employment,
promotion, and training practices of those employers operating on and within the Uintah
and Ouray Reservation. This Ordinance is separate and distinct from any other tribal
employment programs administered for federal grants and/or contract programs. In
carrying out these purposes, the Tribal Business Committee shall oversee employment
activities according to this Ordinance. The Tribe exercises its authority to implement this
Ordinance under its inherent sovereign powers as a federally recognized tribe, under the
authority of the Ute Tribal Constitution and under any powers specifically delegated by the
U.S. Congress. '

SECTION 3. DEFINITIONS

31 “Business Day” means all Days, except Fridays, Saturdays, Sundays and official
federal and tribal holidays.
3.2  “Certified Firm” means a firm which has been certified as a Ute Tribal or Indian-

owned business by the UTERO Commission.

33 "Commerce" ‘shall include all trade, traffi}:, distribution, communication,
transportation, provision of services, manufacturing, production, agricultural production, '
building, maintenance, construction, banking, mining and energy production. !

34. “Compliant Company” means an employer that has met all the requirements of
the UTERO Ordinance to conduct business on and within the Reservatlon as determined :
by the UTERO Commission. : '

3.5  “Contract” means an agreement in writing between two or more persons which
creates an obligation enforceable by law to perform work, supply service, labor, or
material(s).

3.6  “Contractor” means any person, employer, or entity that enters a contract as
defined hetein to perform work, services, or other obligations where the person, employer,
or entity has the primary responsibility for providing the work or services under the
contract or Master Services Agreement.

3.7  ‘“Development Agreement” means an agreement entered into between an
employer and the UTERO Commission that implements the requirements of this
Ordinance. ’

3.8  '"Director' means the Director of the Ute Tribe Employment Rights Office.

3.9 "EEOC" means the Equal Employment Opportunity Commission of the United
States.
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3.10 '"Employee" shall mean any employee, any applicant for employment, and any
former employee whose employment has ceased as a consequence of or in connection with
a current labor dispute or because of an unfair labor practice. The term "employee" shall
not include any individual employed in the domestic services of any family or person at
his home, or any individual employed by any other person who is not an employer as herein
defined. -

3.11 "Employer" means any person, company, prime contractor, contractor,
subcontractor or entity located or engaging in commercial or employment activity on and
within the exterior boundaries of the Uintah and Ouray Indian Reservation, and which
employs two or more persons.

3.12 "Engaged in Work on and within the Reservation" means any employer who or
whose employees or agents spend(s) any time performing work on and within the exterior
boundaries of the Reservation pursuant to a contract with the Tribe or through a lease,
permit or other authorization from the Tribe. :

3.13 "Entity" means any person, partnership, corporation, joint venture, government,
~enterprise, or any other natural or artificial person or organization. The term "entity" is
intended to be as broad and encompassing as possible to ensure applicability of this
Ordinance to all employment and contract activities within the Tribe’s jurisdiction, and the
term shall be so interpreted by the UTERO Commission and the Courts.

3.14 "Government Commercial Enterprise'' means any entity or enterprise, chartered
under the Tribe’s LLC Ordinance that is 100% owned by the Ute Indian Tribe and that is
engaged in commercial activity that is not a traditional government function as defined by
the Internal Revenue Service.

3.15 "Immediate family'' means brother, sister, son, daughter, mother, father, husband,
wife, step-brother, step-sister, half-brother, half-sister, or brother, sister, son, daughter,
mother or father by adoption.

3.16 "Indian' means any member of any federally recognized tribe, or any person who
furnishes documentary proof that he ot she is recognized as an Indian by the United States
pursuant to its trust responsibility to American Indians.

3.17 "Indian-Owned Firm' means an entity, firm or business certified by the UTERO
Commission as eligible for Indian preference in contracting and subcontracting; provided
that Indians hold at least 51% ownership interest in such entity, firm or business and
exercise majority management control.

3.18 "Indian Preference' shall mean that qualified Ute Tribally owned businesses
certified by the UTERO Commission shall be hired before qualified Indian and non-Indian
owned businesses, and qualified Indian-owned businesses certified by the UTERO
Commission shall be hired before qualified non-Indian owned businesses.
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3.19 '"Local Indian'' means any member of a federally-recognized tribe who resides on
and within the exterior boundaries of the Uintah and Ouray Reservation of the Ute Tribe.

3.20 “Master Service Agreement” means a single document that defines the overall
relationship between an oil and gas exploration and production company and its providers
of goods and services.

321 "Minimum Threshold" means a minimum level that any job applicant shall be
required to meet. Criteria to establish a minimum threshold may be established by but are
not limited to the following:

(A)  Job Descriptions; -

(B) Interview Committees;

(C)  Skills Tests;

(D)  RFP's and License Requirements;

(E)  Other Job Reqhiremcnts.

3.22 “Prime Contractor” means any person, employer, or entity that enters into an oil
and gas Master Service Agreement as defined herein to perform oil and gas work, services,
or other obligations where the person, employer, or entity has the primary responsibility
for providing the oil and gas work or services under the Master Service Agreement.

3.23 © “Sub-Contractor” means any entity, usually a third party, hired or retained by a
contractor or prime contractor, to perform work, supply services, or prov1de materials
under a contract or Master Service Agreement.

3.24 “Tribal Business Committee” means the Uintah and Ouray Tribal Busmess
Committee

3.25 "Tribe" shall mean the Ute Indian Tribe of the Uintah and Ouray Reservation,
Utah.

3.26 '"Tribe’s District Court' means the District Court as defined in Title 5, §103(f) of
the Code of Laws of the Ute Tribe.

3.27 "Techmcally Qualified" shall mean that a firm and its employees possess the
requisite knowledge, skills, abilities and experience to perform a task or set of tasks, as
determined by the UTERO Commission.

3.28 "Uintah and Ouray Reservation' or ''Reservation'' shall mean all those lands
on and within the exterior boundaries of the Uintah and Ouray Reservation, as confirmed
by the United States Court of Appeals for the Tenth Circuit in Ute Indian Tribe v. Utah,
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114 F.3d 1513 (10th Cir. 1997)(“Ute V) and Ute Indian Tribe v. Utah, 790 F.3d 1000
(10th Cir. 2015), cert. denied, 577 U.S. (2016) (“Ute V).

3.29 "Union" or "labor unien" means any organization of any kind or any agency or
employee representation committee or plan, in which employees participate and which
exists for the purpose, in whole or in part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours of employment or conditions of work.

3.30 "UTERO" means the Ute Tribe Employment Rights Office.

331 "UTERO Commission'" means the Ute Tribe Employment Rights Office
Commission, '

3.32 "Ute Tribally-Owned Firm' or “Ute Tribal Firm” means an entity, firm or
business certified by the UTERO Commission as eligible for Indian preference in
contracting and subcontracting; provided that Enrolled Members of the Ute Indian Tribe
of the Uintah and Ouray Reservation or the Ute Indian Tribe itself holds at least 51%
ownership interest in such entity, firm or business and exercises majority management
control.

SECTION 4. ESTABLISHMENT OF UTERO COMMISSION AND OFFICE

41  Establishment of UTERO Commission. The Uintah and Ouray Tribal Business
Committee does hereby amend the name of the Ute Employment Commission established
in Ordinance No. 92-07 and reestablishes it as the Ute Tribal Employment Rights
Commission (“UTERO Commission”) for the purposes of implementing and enforcing
the provisions for Indian Preference in employment contained in this Ordinance, and
disseminating information regarding lawful employment and unlawful discrimination by
employers who are operating on and within the Uintah and Ouray Indian Reservation.

4.2  Composition of the UTERO Commission

(A) The UTERO Commission shall consist of a six (6) member administrative
review board, with two (2) members selected from each of the three (3) Bands of the Tribe;
namely, the Whiteriver Band, Uintah Band and Uncompahgre Band. Each Tribal Business
Committee member shall select one (1) member of their respective Band or a non-Tribal
Member to serve on the UTERO Commission subject to confirmation by resolution duly
approved by the Tribal Business Committee. The appointed UTERO Commission member
shall serve a term consistent with the term of his/her appointing Tribal Business Committee
member beginning on the date of ameridment and ending as provided in the Appointments
Ordinance, Ord. No. 10-003, as may be amended from time to time. Upon enactment of
this Ordinance, the existing terms of UTERO Commission members appointed by Tribal .
Business Committee members that are no longer in office shall terminate. The existing
terms of UTERO Commission members appointed by Tribal Business Committee
members that are in office shall continue serving their respective terms in accordance with
this Section. The Tribal Business Committee or the UTERO Commission shall have the
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authority to remove a UTERO Commission member before the expiration of the term of-
office of the member for neglect of duty, or malfeasance in office, or for other good cause
shown, Removal of a UTERO Commission member may be accomplished by the
appointing member of the Tribal Business Committee notifying the Tribal Business
Committee in writing that he/she wishes to withdraw such appointment, whereupon the
appointment shall be immediately withdrawn and terminated.

(B) The Commissioners shall elect a Chairman from among them, whose duty
it shall be to call for and preside over all meetings and hearings and to execute official
documents of the UTERO Commission. In addition, the Commissioners shall elect a Vice-
~ Chairman who shall perform the duties of the Chairman in the Chairman's absence.

(C)  Commissioners shall serve in such capacity until his/her -respective
successor shall be duly appointed and qualified unless removed in accordance with this
Ordinance prior to the expiration of a term. The UTERO Director shall notify the Tribal
Business Committee of any vacancies within ten (10) working days after he/she becomes
aware of such vacancy. Vacancies occurring on the Commission shall be filled in the same
manner as the original appointment. ’

(D)  Decisions of the UTERO Commission shall be made by a majority vote. A
quorum shall consist of any four of the six Commission members.

(E)  Recusal of UTERO Commission Members.

(1)  No member of the UTERO Commission shall participate in any
action or decision by the UTERO Commission directly involving himself/herself,
or a member of his/her immediate family, or any person, business or other entity of
which he/she or a member of his/her immediate family is an employee, or in which
he /she or a member of his/her immediate family has a substantial ownership
interest, or with which he/she or a member of his/her immediate family has a

~substantial contractual relationship.

(2)  Nothing in this section shall preclude a Commissioner from
participating in any action or decision by the UTERO Commission which:

a. Generally affects a class of persons, regardless of whether the
Commissioner or a member of his/her immediate family is a member of the affected

- class; or
b. Affects the Tribe, a tribal enterprise, or a person or entity in a

contractual relationship with the Tribe or a tribal enterprise, regardless of whether
the Commissioner is a member of the Tribe.

(3) A Commissioner may voluntarily recuse himself/herself and decline
to participate in any action or decision by the UTERO Commission when the
Commissionet, in his/her discretion, believes:

a.  that he/she cannot act fairly or without bias; or
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b. that there would be an appearance that he/she could not act fairly or
without bias.

(F)  Compensation, Mileage and Per Diem. Members of the UTERO
Commission shall be reimbursed for their services at the rate’ of $75.00 per day. Members
of the UTERO Commission that ate in the employ of the Tribe must take leave without
pay from their respective jobs to receive the compensation provided under this Ordinance.
Members of the UTERO Commission shall also be entitled to receive, upon presentation
of proper vouchers, such mileage and per diem payments as are in effect for members of
other Commissions of the Tribe or such other compensation as the Tribal Business
Committee may provide.

(G) Commissioner Quélifications. Each candidate for Commissioner must meet
one (1) of the following two (2) requirements:

(D A high school diploma; and at least six (6) years' work experience
in business or industry, preferably in the field of business management, compliance,
or regulation; OR

2) A Bachelor's degree from an accredited university or college,
preferably in Business Administration, Management, Accounting, Marketing, Law,
or another relevant field, with a preference given to candidates with a relevant
graduate degree; and at least two (2) years' work experience in business or industry
preferably in the field of business management, compliance or regulation.

(H)  No member of the UTERO Commission shall serve s1multaneously as a
member of the Tribal Business Committee.

q)) No member of the UTERO Commission may own or possess an mterest in
a certified firm.

4.3 General Powers of the UTERO Commission

(A)  Organizational Authority. The UTERO Commission may hire UTERO
staff, including a UTERO Director, UTERO Assistant Director, and four (4) Compliance
officers, obligate funds appropriated by the Tribal Business Committee, and secure and
obligate funding from Federal, State or other sources to carry out its duties and functions
under this Ordinance. The UTERO Commission is further authorized and directed to adopt
such organizational bylaws, rules or regulations, and structure as are necessary to enable it
to carry out its duties and functions under this Ordinance. The UTERO Commission shall
report directly to the Tribal Business Committee.

(B)  UTERO Director; Qualification; Staff; Duties.

(1) The UTERO shall consist of the UTERO Director and other
personnel hired by the UTERO Commission to assist in the administration of the
UTERO Commission’s duties. '
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(2)  The UTERO shall be headed by a Director who shall serve as the
chief executive officer of the UTERO, who shall be hired by the UTERO
Commission, and shall report directly to the UTERO Commission and operate
under its direction.

3) The UTERO Commission shall have the primary authority to hire,
direct, suspend and remove the Director, but the Business Committee reserves the
right to review any such decision of the UTERO Commission and otherwise

“affirmatively act to hire, direct, suspend and remove the Director on its own
authority. Any such action by the Business Committee shall be final and not subject
to further review or determination by the UTERO Commission. The UTERO
Commission shall conduct annual evaluations of the Director. If at any time the
Tribal Business Committee or the UTERO Commission believes the Director is
failing to properly carry out his/her responsibilities, the Tribal Business Committee
or the UTERO Commission shall take such action as it deems necessary to direct,
suspend or remove the Director.

@) The Director shall have such administrative ability, education and .
training as the UTERO Commission determines.

(5) The Director shall have authority to hire staff, to expend funds
appropriated by the Tribal Business Committee pursuant to a budget submitted to
the Tribal Business Committee by the Director after review and comment by the
UTERO Commission, and approved by the Tribal Business Committee, and,
subject to the approval of the Tribal Business Committee, expend funding from
federal, state and other sources to carry out the purposes of this Ordinance.

(6) The Director shall enforce all decisions and orders duly adopted by
the UTERO Commission.

(7)  The Director shall be the investigating agent for the UTERO
Commission responsible for investigating, researching, reporting and documenting
any relevant information required by the UTERO Commission. The Director shall
monitor and investigate complaints, concerns and inquiries regarding Indian
preference.

(8)  The Director shall have the authority to approve and issue temporary
UTERO licenses valid for fifteen (15) calendar days from the date of approval not
to exceed one temporary permit per company each year. Temporary UTERO
licenses shall be subject to a fifty dollar ($50.00) processing fee. All other UTERO
licenses must be approved by the UTERO Commission. The Director shall notify
the UTERO Commission at the next regularly scheduled meeting of any temporary
licenses that have been issued.

(9)  The UTERO Assistant Director shall serve as thevDispatcher of the
UTERO Office, shall assist the Director to implement the UTERO Ordinance as -
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directed by the Director and shall maintain close communications with the UTERO
Director at all times. The UTERO Assistant Director shall serve as the Director in
the absence of the Director. ' -

(C) UTERO Compliance Officers; Duties and Responsibilities. The
Compliance Officers main function is to make sure that all covered employers operating
on and within the exterior boundaries of the Reservation are in compliance with the
UTERO Ordinance. Compliance Officers are primarily responsible for providing
compliance enforcement support for the UTERO Commission, UTERO Office and the
UTERO Director. Duties of Compliance Officers shall include conducting inspections of
employers, employees, contractors and prime operators to ensure proper compliance with
the UTERO Ordinance and issuing citations for non-compliance. Compliance Officers are
also responsible for conducting investigations as may be assigned by the UTERO Director
and/or UTERO Commission and performing all further duties as may be directed by the
UTERO Director and/or UTERO Commission in accordance with this Ordinance.

(D)  Regulatory Authority. The UTERO Commission shall promulgate rules,
- regulations, interpretations of law, and guidelines for Indian preference that are necessary
to implement this Ordinance. Such rules, regulations, interpretations of law, and guidelines
for Indian preference shall become effective upon Tribal Business Committee approval of
a resclution adopting said rules, regulations, interpretations of law, and guidelines for
Indian preference. Tribal Business Committee approved rules and regulations shall be
codified in the Code of the Uintah and Ouray Tribe, and the UTERO Commission shall
take other reasonable steps to insure that the general Reservation community is on notice |
of all Indian preference and applicable employment related laws.

(1) The UTERO Commission shall maintain an Indian Skills Bank as a
means of providing qualified Indian employees to employers, contractors, and
subcontractors. The UTERO Commission shall actively recruit Indians for listing
in the Skills Bank. The UTERO Commission shall also actively recruit and certify
Ute Tribal and Indian firms as eligible for Indian Preference in contracting and sub-
contracting. The Indian Skills Bank shall be shared monthly with the Tribal Human
Resources Department.

2 The UTERO Commission is authorized to certify Ute Tribal and
Indian firms located on or off the Reservation, for purposes of Indian preference,
and to establish regulations governing Indian firm and minority small business
contract eligibility, exemption from state taxation and wage performance bond
requirements, and other purposes. The UTERO Commission shall develop
administrative rules to implement this authority, which shall include provisions and
procedures for revocation of such certifications.

(3) The UTERO Commission may register off-reservation contractors
and subcontractors and approve Indian Preference Plans,

10
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NG The UTERO Commission is further authorized and directed to
investigate complaints regarding any violation of the provisions of this Ordinance
or any other tribal law the UTERO Commission is authorized to enforce. The
UTERO Commission may also investigate possible violations of this Ordinance if
there is reasonable cause to believe a violation of this Ordinance has occurred or is

occurring. Neither the UTERO Commission nor any of its employees shall have

the authority to investigate or assist any Uintah and Ouray Tribal employee in
pursing any employment related claim not within its authority under this Ordinance.

&) The UTERO Commission is authorized to issue access permits to
employers seeking ' access to Reservation Lands in accordance with the
requirements of the Ordinance to Establish Access Permits for Access to Land and
Through Lands of the Reservation, as amended. The Tribe’s Energy and Minerals
Compliance Officers, Fish and Game law enforcement and other law enforcement
officers of the Tribe and of the Bureau of Indian Affairs shall assist the UTERO
Commission in the enforcement of such access permits.

(E)  Adjudicatory Authority. The UTERO Commission may hold hearings on
and determine any matter under its authority, including but not limited to hearings
necessary to the issuance, modification, and revocation of any permit, license, certification,
or assessment authorized hereunder, as well as any adjudicatory hearing regarding
violations of the provisions of this Ordinance. The UTERO Commission shall have no
authority or jurisdiction to hear or adjudicate complaints brought by Uintah and Ouray
Tribal employees that are not specifically authorized under this Ordinance. The UTERO
Commission shall promulgate simple and fair rules to govern its adjudications, and is
authorized to issue compliance orders and impose civil penalties in the form of fines.

(F) Cooperative Agreements with Other Governments. The UTERO
Commission, is anthorized to enter into cooperative relationships with federal employment
rights agencies, such as Equal Employment Opportunity Commission and Office of Federal
- Contract Compliance Programs, in order to eliminate discrimination against Indians on and
off the Reservation and to enter into cooperative relationships with federal agencies, such
as the Bureau of Indian Affairs, Department of Housing and Urban Development, Federal
Highway Administration and Indian Health Service, in order to implement any federal
Indian preference employment or contracting requirements as such agency may lawfully
delegate to the Tribe.

(G)  Cooperative Agreements. The UTERO Commission may also enter into
cooperative agreements with agencies of state government in order to implement the intent
of this Ordinance and eliminate unlawful discrimination against Indians.

(H)  Training by UTERO Commission. The UTERO Commission is hereby
authorized to provide basic life/work skills training -consistent with the needs of the
community and implementation of the Tribal, state, or federal program; to establish a Tribal
Employment Rights training center; to enter into agreements with labor unions and other
persons or entities to provide work skills training and education opportunities; and to
generally provide employment training to members of the Tribe and residents of the Uintah

11
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and Ouray Indian Reservation through means deemed appropriate by the Tribal Business
Committee. ’

4] Employment Rights Fee. The UTERO Commission shall be allocated
sufficient funds as determined by the Uintah and Ouray Tribal Business Committee derived
from the Employment Rights Fee as described in Section 6 of this Ordinance for
implementation, conduct, and fulfillment of the UTERO Commission's purposes.

SECTION 5. INDIAN EMPLOYMENT PREFERENCE POLICY AND
PROCEDURES ‘ . '

The requirements set forth in this Ordinance shall apply to any employer engaged in work
on and within the Reservation, including work performed on non-tribal fee lands to develop
tribal minerals within the Reservation, pursuant to a contract with or lease, permit,
development agreement or other authorization issued by the Tribe. In those cases where a
contract, lease, development agreement or other document requires that preference be
given in subcontracting with Indians, the requirements set forth’ below and the rules,
regulations and directives of the UTERO Commission shall define the minimum
obligations of said employer under such contract, lease or other document, unless the
content of such contract, lease, development agreement or other document clearly requires
otherwise. '

All employers shall extend a preference to qualified Indians, as provided herein and in
accordance with any contract, lease, permit, or development agreement entered into by and
between the Tribe and the Employer in all aspects of employment, including but not limited
to recruitment, hiring, promotion, lateral transfers, retentions, training, contracting, and
subcontracting. No employer may recruit, hire, or otherwise employ any non-Indian for
any employment position covered by this Ordinance; unless and until the UTERO
Commission has furnished written notice to such employer that no qualified Indians are
available for such position.

All employers, contractors, subcontractors and employees shall comply with all laws of the
Ute Indian Tribe. '

5.1  Applicability. Unless clearly and expressly prohibited by federal and other tribal
laws or Tribal Business Committee action, this Ordinance shall apply to all employers,

~ including but not limited to: The Tribal Business Committee and all its programs,
departments, and chartered entities or enterprises; Indian-owned employers, private .
employers and independent contractors and subcontractors, including those performing
work for the Tribal Business Committee, the State of Utah, or the United States.

5.2 Covered Positions. The Indian Employment Preference Policy of this section shall

apply to each and every job classification, skill area, or craft recognized or utilized by an
employer, including administrative, supervisory, and professional classifications. :

12
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5.3  Qualified Indians; Employment Criteria. An Indian shall be qualified for
employment in a position if he or she meets the minimum threshold requirements for such
position, and such Indian shall be accorded the preferences to which he or she is entitled
under this Ordinance. No employer may utilize any employment criterion that is not
legitimately related to the performance of the position.

5.4  Eligible Indians

(A) Uintah and Ouray Tribe, its Entities, and Private Employers Coniracting
with the Tribe. The Uintah and Quray Tribe, its programs, departments, chartered entities

and enterprises, and private employers contracting with the Tribe, shall extend a preference
to qualified Indians according to the following priorities:

(1)  Enrolled members of the Uintah and Ouray Tribe; _

(2)  Indian spouses of enrolled members of the Uintah and Ouray Tribe;

(3)  Indians residing on and within the exterior boundaries of the Uintah
and Ouray Indian Reservation.

(4) Indians not residing on and within the exterior boundaries of the
Uintah and Ouray Indian Reservation.

If this section conflicts with any applicable federal laws or regulations, the Uintah and
Ouray Tribe and its programs, departments and chartered entities and enterprises, and -
private employers contracting with the Tribe shall extend Indian preference accordmg to
the requirements of said fcderal laws and regulations. :

(B)  Private Employers Not Contracting with the Uintah and Quray Tribe.
Private employers not contracting with the Uintah and Ouray Tribe and doing business on
and within the exterior boundaries of the Uintah and Ouray Indian Reservation shall not be
subject to the priority requirements of Section 5.4(A), but shall extend a preference to
qualified Indians residing on or near the exterior boundaries of the Uintah and Ouray Indian
Reservation. Private employers operating under contracts with the Uintah and Ouray Tribe

shall be required to provide Indian Preference according to the requirements of Section
5.4(A).

5.5 Notice of Employee Rights. All employers subject to this Ordinance shall
prominently display a notice to all employees and applicants for employment of their rights
under this Ordinance. :

5.6  Employer Retaliation Prohibited. It shall be a violation of this Ordinance for any
employer to take any adverse personnel or hiring action, or to retaliate in any way, against
any person who attempts to enforce the requirements under this Ordinance. Employers
found by the UTERO Commission, pursuant to an adjudicatory hearing, to have engaged
in retaliation shall be subject to appropriate sanctions to be imposed by the UTERO
Commission. The UTERO Commission may in its discretion either hold a hearing or file
an action in Tribal Court to review an allegation of unlawful retaliation. The Tribal Court

13
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is authorized to issue temporary injunctions for enforcement of this provision to prevent
unlawful conduct.

(A)  Indian Preference

(1)  Any employer engaged in work on and within the Reservation shall
give preference in awarding all contracts and subcontracts to be performed on and
within the Reservation to Ute Tribal and Indian owned businesses certified by the
UTERQ Commission according to the specific terms and requirements of the
regulations adopted by the UTERO Commission implementing this Ordinance.

(2) In all instances an employer engaged in work on and within the
Reservation shall give first preference to Ute Tribal Firms and then to other
qualified Indian Owned Firms. An employer engaged in work on and within the
Reservation may not enter into a contract or subcontract with a firm that is not
certified by the UTERO Commission. ’

(3)  Once an employer has entered into a contract with a certified firm,
the UTERO Commission may not intervene in any way in the relationship between
the parties unless a certified firm demonstrates, by a preponderance of the evidence,
that action taken against it by an employer is primarily designed to circumvent the
provisions or intent of this Ordinance.

(4)  Anyemployer planning to issue a bid, request for proposal, or other
action leading to the employment of a contractor/subcontractor who would be
covered by this Ordinance shall notify the UTERO Director of its plans no fewer
than twenty (20) calendar days prior to issuing notice to bidders or other potential
contractors/subcontractors. The employer shall also obtain from the UTERO
Director a list of Indian preference certified firms and shall send a copy of the bid
notice or other notice setting out the contract/subcontract opportunity to each Indian
preference certified firm engaged in the field of commerce in which the
contract/subcontract work will take place. The UTERO Director shall identify such
firms according to the order of preference set out in this section. An employer that
fails to comply with this requirement shall be subject to the sanctions set out in
Section 11 6 of this Ordinance.

(5)  Any employer planning to hire a contractor/subcontractor for hourly
work or on a time and material (T&M) basis without following the bidding process
must first contact the UTERQ Director to obtain a list of Indian preference certified
firms and shall contact each firm engaged in the field of commerce in which the
contract/subcontract hourly work or T&M will take place. The UTERO Director
shall identify such firms according to the order of preference set out in this section.
An employer that fails to comply with this requirement shall be subject to the
sanctions set out in Section 11.6 of this Ordinance.
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(B)  Evaluation of Technical Qualifications of Certified Firms

(1) The UTERO Commission shall certify Ute Tribal and Indian-owned
businesses based upon their technical qualifications. An employer may challenge the
UTERO Commission's findings regarding technical qualifications; provided, that before
challenging that an Indian-owned firm is technically qualified, the employer must first:

a. interview the principles in all available certified firms to determine
their knowledge and expertise in the area; provided, that for certified firms that do not yet
have an established record, the employer shall evaluate the basis of the individual
qualifications of the principles in the firm(s), their equipment and other factors which
_provide guidance on the firm(s) ability to perform the work; and

b. provide to the UTERO Commission and to each certified firm that
is thought to lack the technical qualifications to perform the work a description, in writing,
of the area(s) in which it believes the firm is weak and the steps it could take to upgrade its
. qualifications.

(C)  Determination of Reasonable Price

(1)  Anemployer may use any non-discriminatory process it chooses for
determining a reasonable price, including, but not limited to, competitive bidding
(open or closed) or private negotiations; provided, that:

a. before an employer may reject a certified firm on the basis
of price, it must offer the certified firm an opportunity to negotiate price; and

b. if there is only one technically qualified certified firm, an
employer must enter into negotiations on price with such firm and contract with
that firm if a reasonable price can be negotiated.

(2) No employer may reject a certified firm on the basis that a
reasonable price could not be negotiated and then contract with a non-certified firm
at the same or higher price.

'(3) If the lowest bid from a technically qualified, certified firm is not
more than 20 percent higher than the bid from a non-certified firm, the employer
must permit the certified firm an opportunity to meet the non-certified firm's price.
If the certified firm is willing to meet the bid of the non-certified firm, the employer
must contract with the certified firm.

@) The UTERO Commissioners, the UTERO Director and/or the
UTERO staff shall be allowed to be present at bid openings but shall act solely as
independent observers to ensure that the bidding process does not violate the
requirements of this Ordinance. The UTERO Commissioners, the UTERO Director
and/or the UTERO staff shall not otherwise interfere with the administration of the
bidding process by any company.
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(5) In the event a bid changes after a firm is selected by an employer
following the bidding process, the employer must notify the UTERO Office of the -
change immediately. Deliberately under-bidding to secure an award of a contract
and changing such bids through revised change or work orders following the award
of a contract or subcontract is strictly prohibited and such activity shall be subject
to oversight and enforcement by the UTERO Commission.

5.7  Development Agreement; UTERO License. No new employer may commence
work on and within the Reservation until it has consulted with the UTERO Office to meet
the obligations under this Ordinance by entering into a Development Agreement with the
UTERO Commission and obtaining a UTERO license to work on and within the
Reservation. :

SECTION 6. EMPLOYMENT RIGHTS FEE

6.1  Establishment of Employment Rights Fee. There is hereby established an
Employment Rights Fee, to raise revenue for the operation of the UTERO, UTERO
Commission and Ute Tribal Court. The Employment Rights Fee shall be paid to the Uintah
and Ouray Tribal Business Committee by each prime contractor or by each employer, and
contractor(s) and subcontractor(s), other than those engaging in oil or gas production,
exploration or development, operating on and within the exterior boundaries of the Uintah
and Ouray Reservation, whose total contract or annual gross revenues is $1,000.00 or more.
Prime contractors or Employers engaging in oil or gas production, exploration or
development (“Producers”) shall pay to the Tribal Business Committee as set forth in
Section 6.2 below. Contractor(s) and subcontractor(s) engaging in oil or gas production,
exploration or development for and on behalf of a Producer shall pay to the Tribal Business
Committee as set forth in Section 6.3 below.

For all other prime contractors and employers, other than those engaging in oil or gas
production, exploration or development, the Employment Rights Fee shall be calculated
according to the total gross value of any contract performed on and within the Reservation
or of the total annual gross revenues, whichever is less. The following shall be the
percentage rates owed by prime contractors and Employers on the gross value of any
contract performed or of the total annual gross revenues generated on and within the
exterior boundaries of the Reservation, whichever is less:

Gross Value/Gross Revenue Percentage Owed
$0.00-$999.99 ’ 0%
$1,000.00-$199,999.99 50%
$200,000.00-$499,999.99 T5%
$500,000.00-$1,999,999.99 ' 1.0%

$2,000,000.00 and up 2.0%
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The amount of Employment Rights Fees owed shall be calculated by using the gross value
of a contract or the total annual gross revenues, whichever is less, on a yearly cycle
beginning September 1 and ending August 31.

The Employment Rights Fee shall be paid in full by October 31 of each year, however
installment payments may be paid upon prior written approval of the Tribal Business
Committee. The proceeds of the Employment Rights Fee shall be used in implementing
this Ordinance, financing the costs associated with operating the UTERO and providing
funding for the Uintah and Ouray Tribal Court's processing and hearing of employment
termination cases. The Tribal Business Committee shall authorize the appropriate amounts
of the Employment Rights Fee to be utilized by the UTERO Commission, UTERO and the
Tribal Court according to proof of budgetary needs provided by each department. The
Employment Rights Fee shall be governed under guidelines approved by the Tribal Fiscal
Department. A contractor or employer failing to pay the Employment Rights Fee shall be
subject to sanctions imposed by the Commission. The Uintah and Ouray Tribal Business
- Committee when it is determined to be in the interests of the Uintah and Ouray Tribe
reserves the right to waive the Employment Rights Fee for any contract or contracts.

6.2  Qil and Gas Employment Rights Fee. Prime Contractors engaged in oil or gas
production, exploration or development shall pay an Employment Rights Fee in accordance
with this Section 6.2; provided that, in no event shall a Prime Contractor be required to
remit to the Tribal Business Committee an Employment Rights Fee exceeding $500,000.00
annually. The oil and gas Employment Rights Fee paid by the Prime Contractor shall be
the only Employment Rights Fee incurred by the Prime Contractor.

(A)  New Oil or Gas Wells. For each well drilled by a Prime Contractor (a “New
Well”), the Prime Contractor, as applicable, shall remit to the Uintah and Ouray Tribal
- Business Committee a one-time per New Well Employment Rights Fee of $5,000.00. Such
New Well Employment Rights Fee shall be due and payable by a Prime Contractor upon
the commencement of actual drilling operations for a New Well,

(B)  Existing Oil or Gas Wells. For each oil or gas well existing upon the date
of this Ordinance (an “Existing Well”), a Prime Contractor, shall remit to the Uintah and
Ouray Tribal Business Committee a one-time per Existing Well Employment Rights Fee
of $2,500.00. Such Existing Well Employment Rights Fee shall be due and payable by a
Prime Contractor, upon the commencement of any form of drilling, reworking or other
activities intended to enhance or increase oil or gas production from an Existing Well.

" (C)  Effect of New Well or Existing Well Employment Rights Fee Payment.
Payment of the Employment Rights Fee for a New Well or Existing Well shall thereupon
relieve, as applicable, a Prime Contractor performing future work on the New Well or
Existing Well from the payment of any further or additional Employment Rights Fee for
any and all work, construction or other activities reasonably related to such New Well or
Existing Well. ‘
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6.3  Contractors and Subcontractors. The Employment Rights Fee shall be paid to
the Tribal Business Committee by each contractor(s) and subcontractor(s), engaging in oil
or gas production, exploration or development, for a Prime Contractor operating on and
within the exterior boundaries of the Uintah and Ouray Reservation, whose total contract
or annual gross revenues is $1,000.00 or more. The Employment Rights Fee that applies to
contractor(s) and subcontractor(s) shall not be passed onto the Prime Contractor.

The following shall be the percentage rates owed by contractor(s) and subcontractor(s),
engaging in oil or gas production, exploration or development, on the gross value of any
contract performed or of the total annual gross revenues generated on and within the
Reservation, whichever is less:

Gross Value/Gross Revenue Percentage Owed
$0.00-$999.99 0%
$1,000.00-$199,999.99. 50%
$200,000.00-$499,999.99 . 75%
$500,000.00-$1,999,999.99 ' 1.0%
$2,000,000.00 and up 2.0%

The Employment Rights Fee shall be paid in full by October 31 of each year, however
installment payments may be paid upon prior written approval of the Tribal Business
Committee. The Tribal Business Committee when it is determined to be in the interests of
the Tribe reserves the right to waive the Employment Rights Fee for any contract(s) or
subcontract(s). ' '

6.4  The Uintah and Ouray Tribal Business Committee and the UTERO Commission
can amend the fee structure of the Employment Rights Fee based on market rates and any
other economic interests. '

6.5  Government Commercial Enterprises and Ute Tribally Owned Firms shall be
exempt from the application of the 2% Employment Rights contract based fee set forth in
this section.

SECTION 7. SPECIAL REQUIREMENTS FOR CONTRACTORS AND
SUBCONTRACTORS

The requirements of this Section apply to all employers engaging in commercial or
employment activities on and within the exterior boundaries of the Reservation pursuant
to public or private contracts/subcontracts. If this section's contracting requirements
conflict with applicable federal ‘law or regulations, the applicable federal laws or

- regulations shall supersede this section. If this section or other terms and requirements
relating to Indian Preference set forth in this Ordinance conflict with the specific terms
and requirements set forth in any applicable leases, contracts, subcontracts or agreements
with a Governmental Commercial Enterprise, the terms and requirements set forth in such
agreements shall control and supersede the terms of this Ordinance.
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7.1 Certification by UTERO Commission. Any contractor or subcontractor claiming
eligibility for Indian preference under this Ordinance shall submit documentation
acceptable to the UTERO Commission, pursuant to its authority under Section 14 that it is
a Ute Tribal or Indian-owned firm as defined in Section 3, '

7.2  Requirements in Contracting/Subcontracting. Preference shall be given to Ute
Tribal or Indian-owned certified firms in the award of all contracts/subcontracts. An
employer may select its contractor/subcontractor in any manner or procedure it so chooses.
Provided that:

(A)  Competitive Award:

(1 If the employer uses competitive bidding or proposals, competition
shall be limited to Ute Tribal and Indian-owned certified firms. If the employer is
unsure if there are any qualified Ute Tribal or Indian-owned certified firms, it may
first publish a prior invitation for Ute Tribal and Indian-owned certified firms to
submit a Statement of Intent to respond to such a limited advertisement when
published and to furnish, with the Statement of Intent, evidence sufficient to
establish their technical qualifications.

(2)  If the employer fails to receive any Statement of Intent from a
technically qualified Ute Tribal and Indian-owned certified firm, it may, after so
notifying the UTERO Director, advertise for bids or proposals without limiting
competition to Ute Tribal or Indian-owned certified firms and may award to the
low bidder, provided that, if the bid submitted by a Ute Tribal or Indian-owned
certified firm is within 10% above the low bid, award shall be made to that firm if
it is technically qualified to perform the work.

3 If only one Ute Tribal or Indian-owned certified firm submits a bid
or Statement of Intent, the employer (unless otherwise prohibited by federal law or -
regulation) shall enter into negotiations with that firm for a period not to exceed ten
(10) calendar days and shall award the contract to that firm so long as the firm is
technically qualified and is willing to perform the work at a reasonable price.

(B)  Negotiated Award: If the employer selects its contractor/subcontractor
through negotiations or other informal process, it may not enter into a contract with a non-
certified firm unless it has contacted every Ute Tribal and Indian-owned certified firm in
the relevant field and has determined that there is no certified firm available that is

technically qualified to perform the work required at a reasonable price. So long as a
~ certified firm meets the minimum threshold qualifications, no non-certified firm may be
selected.

(C)  Sole Source Negotiations with Tribal Contracting Firms by Tribal Entities
and Programs: Notwithstanding subsections (a) and (b) of this Section, all tribal programs
and tribal entities shall give a right of first refusal for the work on any project funded by
tribal or Tribal entity dollars and/or PL. 93-638 funds to a Tribally-owned contracting firm
qualified to perform the work on the project (unless otherwise prohibited by federal law or
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regulation). The Tribal program or entity that is letting the contract on the project shall
engage in negotiations with the qualified Tribally-owned contracting firm to negotiate a
price and terms of a contract for the work. If good faith negotiations do not result in a
contract within thirty days after commencement of negotiations, the Tribal entity letting
the contract may put the contract out for competitive bid in a manner consistent with.
subsections (a) and (b) of this Section.

(D)  The term “reasonable price” as used in this Section shall mean as a general
rule, a price that is within ten percent (10%) of the amount the awarding employer has
estimated it would spend on that contract or subcontract.

7.3  Indian Preference Plan. Each employer shall include in its bid an Indian
Preference plan for the master contract and any subcontracts. The plan shall indicate the
name of the proposed contractor(s) and subcontractor(s), whether it is a Ute Tribal or
Indian-owned certified firm and if not, information on the good faith steps taken to identify
Ute Tribal or Indian-owned certified firms for the contract/subcontract. A contractor may
not refuse to employ a certified firm for the reason of price so long as the Ute Tribal or
Indian-owned certified firm's price is within ten percent (10%) above the lowest bid,
calculated by multiplying the lowest bid by 110%. An employer may not refuse to employ
a Ute Tribal or Indian-owned certified firm for the reason that a non-Indian firm is more
qualified so long as the Ute Tribal or Indian-owned certified firm satisfies the threshold
requirements for technical qualifications.

7.4  Failure to Submit Indian Preference Plan. An apparent successful bidder who
fails to submit an Indian preference plan prior to award of the contract shall be considered
. anon-responsive bidder for the purpose of awarding the contract.

7.5  Amendments to Plan. If awarded the bid, the contractor may not deviate from the
plan or add or delete any existing new subconfracts or subcontractors without the written -
consent of the Contracting Officer or his designee and notice to the UTERO Commission.
Any amendments to the Indian Preference Plan must be in writing and approved prior to
the date of implementation.

7.6  Bid Shopping Prohibited. An employer is prohibited from engaging in bid
shopping as a means of avoiding its Indian contract/subcontract preference obligations. Bid
shopping is defined as any practice which an employer informs a prospective

“contractor/subcontractor that it will receive a contract/subcontract only if it offers a price
lower than that proposed by another firm. '

SECTION 8. JOB CATEGORIES

Employers or subcontractors employed by a primary contractor under one or more
contracts totaling at least $10,000 shall not participate in more than one area of the overall
project for which such employer or subcontractor is employed. A superintendent or any
person in a similar capacity employed by the primary contractor shall not be employed in
any other aspect of said project.
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8.1  Identification of Regular, Permanent Employees. Prospective contractors and
bidders shall identify regular, permanent employees, including those included in
subcontractors, in the bid package. Such employees may be employed on the project
whether or not they are Indian, A regular, permanent employee is one who is and has been
on the contractor's or subcontractor's annual payroll, or is an owner of the firm, The fact -
that an individual has worked for the contractor on previous projects shall not of itself
qualify that individual as a regular, permanent employee. Exceptions for superintendents
and other key personnel may be granted by the UTERO Commission on a case-by-case
basis. Any contractor or subcontractor which fills vacant employment positions in its
organization immediately prior to undertaking work pursuant to a contract on and within
the exterior boundaries of the Uintah and Ouray Reservation shall provide evidence
acceptable to the Contracting Officer and the UTERO Commission that such actions were
not intended to circumvent the provisions of this Ordinance.

8.2 Lay-Off. In all lay-offs and reduction in force, no Indian worker shall be terminated
if a non-Indian worker in the same job classification is still employed; the non-Indian must
first be terminated if the Indian possesses the qualification for the position at question.
Qualified Indian workers shall be transferred to a crew to be retained so long as non-Indians
in the same job classification are employed elsewhere on the job site.

8.3  Promotion. Every employer shall give Indian preferential consideration for all
promotion opportunities and shall encourage Indians to seek such opportunities. For every
supervisory position filled by a non-Indian, the employers shall file a report with the
UTERO Commission stating what efforts were made to inform Indian workers about the
position, how many Indians applied for the position, and the reason why an Indian was not
hired for the position. ' '

84  Summer Students. Every employer shall give Indians preferential consideration
for summer student employment. The employer shall make every effort to promote after-
school, summer and vacation employment for Indian students.

8.5  Existing Contracts, Employers. Any existing contracts or other work presently
operating under an existing agreement with the Ute Employment Commission will
continue under the same written guidelines and rules. Each employer shall provide to the
UTERO Commission a list of employees and their Indian affiliation, if any, as part of the
implementation of this Ordinance.

8.6  Reporting Requirements. Each employer shall submit reports and other
information requested by the UTERO Commission. The reports and information may
include monthly reports to the UTERO Commission on a form provided indicating the
number of employees, including a separate tally of Indians, it has on its work force,
monthly hires and fires, contractors/subcontractors, hourly work and time and material
contracts awarded to Indian preference certified firms, and other information as may be
identified on the form. An employer who fails to submit reports shall be subject to sanctions
provided under this Ordinance. The UTERO Commission may inspect and copy all
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relevant records and job-sites of all employers or entities engaged in business on and within
the exterior boundaries of the Reservation pursuant to a lease, contract or other
authorization during normal business hours in order to ensure compliance-with this
Ordinance and may talk to any employee and conduct investigations on-job sites, so long
as it does not pose a safety hazard or interfere with the operations of the business.

SECTION 9. IMPLEMENTATION
In implementing the requirements of this Ordinance, the UTERO Commission may:

9.1  Hiring Goals and/or Hiring Directives. Enforce any and all terms and provisions
addressing hiring goals and/or hiring process in any contract, lease, development
agreement or other document executed by and between Employers subject to this
Ordinance and the Uintah and Ouray Tribal Business Committee, including any timetables
that specify the minimum number or percentage of Indians an Employer must hire. In the
absence of such terms, Employers shall ensure that at least 50% of their new hires
performing work on and within the exterior boundaries of the Reservation are enrolled
members of any federally recognized tribe. A specific process to hire Tribal Members may
be implemented, but only upon mutual agreement by and between an Employer and the
UTERO Commission.

9.2  Training Programs. Require employers to establish or participate in such training
programs as the Commission determines necessary in order to increase the pool of qualified
Indians on the Uintah and Ouray Reservation. Such training programs must have prior
approval from the Contracting Officer and should preferably be included in the bid
package. If training programs are not included in the bid package, the UTERO Commission
shall give due consideration to the increase in cost, if any, for performing the program.

9.3  Attend and monitor all job interviews as a non-voting participant.

9.4  Prohibit an employer from establishing extraneous qualification criteria or other
requirements that serve as barriers to Indian employment.

9.5  Enter into agreements, subject to approval by the Uintah and Ouray Tribal Business
Committee, with unions and other employers to insure compliance with this
Ordinance.

9.6  Require employers to give preference in the award of contracts and subcontracts
first to qualified Ute Tribal-owned firms and businesses as defined in Section 3 and
then to other Indian-owned firms and businesses according to the terms and
provisions of regulations implementing this Ordinance established by the UTERO
Commission. \

9.7  Establish programs to provide counseling and support to Indian Workers to assist

them to retain employment. Employers may be required to participate in and/or
cooperate with such support and counseling programs.
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SECTION 10. ENFORCEMENT BY UTERO COMMISSION

In implementing this Ordinance the UTERO Commission shall have the following powers
of enforcement: '

10.1  Issue Notices of Non-Compliance and Compliance Orders. To issue notices of
non-compliance” and compliance orders with the Indian preference provisions of this
Ordinance and other applicable provisions of this Ordinance.

10.2 Citations, Subpoenas, and Penalties. To issue citations and subpoenas to .
employers regarding violations of the Indian preference provisions of this Ordinance, and
‘to impose such civil penalties, including fines, as may be reasonably necessary to remedy
the consequences of a violation of the Indian preference prov1310ns of this Ordinance or to
deter future violations.

10.3 Hearings. To hold such hearings as may be necessary to resolve complaints,
enforce the provisions of this Ordinance, and hear concerns regarding issues pursuant to
the UTERO Commission's authority under this Ordinance,

10.4 File and Defend Cases in Tribal Court. To bring or defend a complaint or other
action in Ute Tribal Court for enforcement of the Indian preference provisions of this
Ordinance, against any employer on and within the exterior boundaries of the Uintah and
QOuray Reservation, :

SECTION 11. GRIEVANCE AND HEARING PROCEDURES

11.1 Individual Complaints. Any certified firm, group of certified firms, or other
person ot entity which believes that an employer has failed to comply with the requirements
of this Ordinance or any rules or regulations promulgated hereunder by the UTERO
Commission may file a complaint with the UTERO Commission, whether or not the
complaining party can demonstrate that it has been personally harmed by the alleged
noncompliance.

(A)  If, in the discretion of the UTERO Commission, the complainant makes an
adequate showing of cause, then the UTERO Commission shall notify the employel in
writing, of the specific allegations.

(B)  If the complaint is lodged against a contractor or subcontractor, notice of
the allegations shall also be provided to the entity which holds the permit, lease or
authorization under which the contractor or subcontractor is operating, and such entity shall
be a party to all further negotiations, hearings, and appeals.

(C)  The complainant and the notified parties shall have twenty (20) days from

notification to pursue an informal voluntary resolution of the problem. If no resolution is
- reached within the allotted time, the complainant shall notify the UTERO Commission.
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The UTERO Cornmission shall hold a formal hearing on the matter within twenty (20)
days of receipt of such notice.

11.2 Commission Complaints.

(A)  When, based upon its own investigation, the UTERO Commission believes
any employer is or may be in violation of this Ordinance, any rules or regulations
promulgated hereunder, or any permit, lease or other authorization to engage in business on
and within the exterior boundaries of the Reservatlon it shall so notify the employer in
writing of the alleged violations. :

. B) The employer shall have twenty (20) days to reach an informal resolution
with the UTERO Commission.

© If no resolution is reached, the UTERO Commission shall set a formal
hearing date. '

11.3 nghts of Parties Before UTERO Commlssmn At all formal hearings before the
UTERO Commlssmn all participants shall have the following rights:

(A) tobe represented by counsel, at their own expense;

(B)  to be present at the hearing;

(C)  to present relevant sworn testimony and documentary evidence; and
(D)  tocall and to cross-examine witnesses.

11.4 Rules of Evidence. All hearings before the UTERO Commission shall be
- conducted in an orderly manner, but formal rules of evidence need not be observed.

11.5 Decision of the UTERO Commission. Based on a preponderance of evidence
presented at the formal hearing, the UTERO Commission shall decide, by majority vote, if
an employer is in violation of this Ordinance, any lease, permit or other anthorization by
which the employer is conducting business on and within the exterior boundaries of the
Reservation, or any rules and regulations promulgated under this Ordinance.

11.6  Sanctions. If the UTERO Commission finds that an employer is not in compliance
with this Ordinance, rules and regulations promulgated pursvant to it, or any lease, permit
or other authorization by which an employer is conducting business on and within the
exterior boundaries of the Reservation, the UTERO Commission may 1mpose any or a
combination of the following sanctions upon the non-complying employer:

(A) award attorneys. fees to the complaining party;

(B) fine of $10,000.00 to $20,000.00 per calendar day of noncompliance;
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(C)  suspension of the contract letting process, or the work on the contract until
the employer is in compliance, or until a plan for compliance is developed;

(D)  ban the employer from eligibility to receive a lease, contract or other
authorization to engage in work on and within the exterior boundaries of the Reservation
indefinitely or for a specified time, including suspension or revocation of access permits;
and ' -

(E) award monetary relief against the employer in favor of any Indian or
contractor who was harmed by the employer's violation.

The UTERO Commission shall send written notice of sanctions to by certified mail, to the
employer and any individual complainant. ’

11.7  Seizure of Property and Security.

(A)  Any equipment, motor vehicle, construction equipment, or other property
in the actual or constructive possession of an employer cited for violation of this Ordinance
may be seized and held to secure payment of any fine and/or damage assessment, to secure
such person’s appearance before the UTERO Commission, or to be forfeited as provided
in Section 11.8. Unless a forfeiture proceeding is initiated as provided in Section 11,
property seized as security shall be released to its owner upon payment of any fine and/or
damage assessment imposed by the UTERO Commission and applicable impoundment
fees or upon a finding by the UTERO Commission that the person in possession of the
seized property at the time of the seizure did not violate this Ordinance.

(B)  Persons Authorized to Seize Property. Property subject to seizure under this
Section may be seized by any UTERO Compliance Officer, Energy and Minerals
Compliance Officer, by any Fish and Game law or Police Officer of the Tribe, by any law
enforcement officer of the Bureau of Indian Affairs or upon an order by the UTERO
Commission or without an order of the UTERO Commission if the seizure is incident to a
sanction under this Ordinance.

(C)  Custody of Seized Property. Property seized under this Section shail be held
in the custody of the Tribe’s Fish and Game Department, subject only to the Orders of the
UTERO Commission, which may include orders for the sale of the seized property at public
auction to collect fines and damages imposed under this Ordinance, and orders issued in a
forfeiture proceeding,

11.8 Forfeiture of Property
(A)  Property Subject to Forfeiture. Property seized under this Ordinance,
including any liens or other interests in such property, shall be subject to forfeiture when

the property is used to facilitate the commission of the actions in violation of this
Ordinance, whether or not the owner of the property or holder of an interest in the property
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participated in, had knowledge of or consented to the use of such property on Tribal land .
in violation of this Ordinance. ’

(B)  Innocent Owners of Interests in Forfeited Property. The UTERO
Commission may deny forfeiture of an interest in seized property held by a person who did
not participate in, or have knowledge of or consent to the prohibited use of the property if
the person demonstrates to the Commission that he/she took all reasonable measures to
prevent the prohibited use of the seized property, or demonstrates to the Court that the
person performing the prohibited action obtained possession of the property without his/her
consent.

(C)  Civil Forfeiture Proceedings.

(1)  Complaint. Forfeiture proceedings shall be initiated by the Tribal
Prosecutor filing a civil complaint in the Court in an in rem proceeding against the
property. The complaint shall describe with reasonable specificity the property at

. issue and the basis for forfeiture, and must be filed within thirty (30) days after the
property is seized.

(2)  Notice to Owners of Interests in Property. The Tribal Prosecutor
shall give written notice of the forfeiture proceeding to all persons known to have
an interest in the property, including a lien interest, and all persons whose interest
is reasonably ascertainable. All such persons shall be required to answer the
complaint and file any claim to the property within twenty (20) days after notlce is
given. Notlce under this Subsection shall also be glven by:

a. Pubhcatlon in a'newspaper of general circulation within the
State of Utah for a period of not less than three (3) days; or

b. In the event the person cited for violation of this Title is a
non-resident of the State of Utah, in a newspaper of general circulation within the
area of such person’s residence for a period of not less than three (3) days.

(3)  Hearing and Judgment. Upon notice as required under Subsection
2, above, the Court shall conduct a hearing to determine whether the property and
any known interests in the property should be forfeited to the Tribe, and shall enter
an appropriate J udgment '

(4)  Disposition of Forfeited Property. Property forfeited to the Tribe, |
or the proceeds from the sale of forfeited property, shall be retained by the Tribe

and used to equip and finance enforcement activities under this Ordinance.

- 11.9 Third Party Collection Agent/Impoundment.
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(A)  Collection Agent. The Business Committee shall engage, or authorize the
Tribal Court and/or any of its Departments to engage, a third party collection agency to
collect any amounts due the Tribe from any person issued a citation hereunder

(B)  Impound Facility. The Business Committee shall, as it sees fit, either engage
a third party impound facility or establish a tribal impound facility for the purposes of
carrying out the duties and obligations set forth in this Ordinance.

11.10 'Appeal Notwithstanding ahy other provision of tribal law, any party may appeal
the decision of the UTERO Commission in Ute Tubal Court in an action captioned
{plaintiff} v. Ute UTERQ Commission.

~(A) A notice of appeal must be filed within ten (10) business days of receipt of
the UTERO Commission’s decision. Appellant/plaintiff’s initial brief shall be filed within
twenty (20) business days of filing of the notice of appeal, and the UTERO Commission’s
reply brief shall be filed within twenty (20) business days of receipt of the initial brief.
Regardless of any other law, rule or precedent, the notice of appeal and brief deadlines
shall not be extended or enlarged by the Ute Tribal Court for any reason whatsoever.

(B)  Notice of appeal shall be personally served upon all members of the
UTERO Commission and the UTERO Director.

(C)  On appeal, the UTERO Commission shall represent the interests of the
Tribe. '

(D) - The Ute Tribal Court, for purposes of this Ordinance, shall not have any sua
sponte powers, nor shall the Court assume any powets not expressly and specifically herein
granted.

(E) The Ute Tribal Court shall not reverse the decision of the UTERO
Commission unless it finds the decision arbitrary and capricious.

(F)  With the exception of ordering the return of fines or penalties collected by
the UTERO Commission improperly or illegally, decisions of the Ute Tribal Court shall
not award monetary damages of any kind (i.e., attorneys’ fees) against the Tribe, its
officers, agents or employees or against the UTERO Commission, its officers or
- employees.

(G)  The decision of the Ute Tribal Court shall be final and shall not be
appealable to any other body.

11.11 Statute of Limitations. Any complaint filed under this Section must be filed in

writing with the UTERO Commission and stamped by the UTERO Secretary within two
years after the date on which the action upon which the complaint is based occurred.

SECTION 12. LEGAL REPRESENTATION
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In carrymg out its responsibilities under this Ordinance, the UTERO Commlssmn may

consult with the General Counsel of the Tribe.

SECTION 13. PRINCIPLES OF CONSTRUCTION; SEVERABILITY;
JURISDICTION; LIMITED WAIVER OF SOVEREIGN IMMUNITY

13.1 This Ordinance is remedial legislation intended to rectify the long-standing
problems of severe under-employment of Ute tribal members and other Indians living on
and within the exterior boundaries of the Uintah and Ouray Reservation. Accordingly, it
is to be construed liberally to achieve its purposes.

13.2  If any part of this Ordinance is found to be invalid for any reason, it is the intent
of the Tribal Business Committee that the remaining provisions remain in force to the
maximum extent possible, and that they continue to be construed according to the
provisions of this Section.

13.3 The Tribe hereby authorizes a limited waiver of the sovereign immunity of the
UTERO Commission for the sole and limited purpose of permitting the Ute Tribal Court
to hear appeals filed under Section 11 of this Ordinance. This waiver is expressly limited
to prospective declaratory relief with respect to appeals under Section 11 of this Ordinance
and does not include monetary damages. No suit under this section shall be combined with
any other cause of action, nor shall it name as a respondent any person or entity other than
the UTERO Commission. This limited waiver is not, and should not be construed as a
blanket waiver of the Tribe’s sovereign immunity and shall not be construed as a waiver
of the sovereign immunity of any other instrumentality of the Tribe. Nor shall any such
waiver be construed as consent to the encumbrance or attachment of any trust property of
the Tribe, or of any other instrumentality of the Tribe, based on any action, adjudication or
other determination of liability of any nature incutred by the Tribe. Under no
circumstances shall the tribal funds of the Tribal Treasury be subject to any award for
damages. This limited waiver of immunity shall: not apply to any arbitration or judicial
proceeding brought by any third party against the Tribe.

SECTION 14. CERTIFICATION POLICIES AND PROCEDURES

14.1 Criteria for Indian Contract Preference Certification. The UTERO
Commission shall be responsible for certifying both Ute Tribal and Indian Owned Firms,
To receive certification as a business eligibleé for Indian preference, an applicant must
satisfy all of the following criteria.

(A)  Ownership. The proprietorship, firm or joint venture must be fifty-one
percent (51%) or more Ute Indian Tribe, Tribal Member or Indian owned. The apphcant
must demonstrate the following: .

v (1 Formal Ownership. That the Tribe, an Enrolled Member of the Tribe
or an Indian or Indians owns fifty-one percent (51%) or more of the sole
proprietorship, partnership, corporation, joint venture, or other arrangement for
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which the application is being submitted. Such ownership must be embodied in the
firm's organic documents, such as its stock ownership or partnership or joint
venture agreement, or, in the case of a sole propnetmsh:p, such documents as the
UTERO Commission may require.

(2) Financial Ownership. An Indian(s), the Tribe, or an Enrolled
Member of the Tribe must own fifty-one percent (51%) or more of the assets and
equipment, and must receive fifty-one percent (51%) or more of the firm's assets
upon dissolution.

3) Profits. The Tribe, an Enrolled Member of the Tribe or an Indian
owner(s) must receive fifty-one percent (51%) or more of all profits. If there is any
‘provision that gives the non-Indian owner a greater share of the profits, in whatever
form and under whatever name, such as through management fees, equipment
rental fees, bonuses tied to profits or other vehicles, certification will be denied,

~ unless the applicant can demonstrate that such costs, fees or payments are necessary
to reimburse the party receiving the same for activities directly related to the
reasonable costs and expenses of the business or are acceptable practice in other
~businesses of a similar nature. Salary scales will be reviewed to ensure the relative
salaries being paid Indian and non-Indian owners are consistent with the skills of
the parties and are not being used to circumvent the requirement that Indian owners
receive fifty-one percent (51%) or more of the profits.

(B)  Integrity of Structure. There must be good reason to believe that the firm
was not established solely or primarily to take advantage of the Indian preference program.
In evaluating an applicant under this criteria, the UTERO Commission will consider the
factors set out below. The UTERO Commission shall exercise broad discretion in applyin g
these criteria in order to preserve the integrity of the Indian preference program and, in
questionable cases, shall deny certification.

(1)  History of the Firm, Whether the history of the business provides
reason to believe it was established primarily to take advantage of the Indian
preference program; particularly, whether the business, a portion of the business,
or key factors of the business originally associated with a non-Indian owned
business gained little or no business value in terms of capital, expertise, equipment,
etc., by adding Indian ownershlp or by merging with a Ute Tribal or Indian Owned
firm,

(2)  Employees. Whether key non-Indian employees of the applicant are
former employees of a non-Indian business with which the Indian business is or has
been affiliated through a joint venture or other arrangement, such that there is
reason to believe the non-Indian business is controlling the applicant. Whether
Tribal Members and other Indians are employed in all or most of the positions of
the business for which qualified Tribal Members or Indians are available. A high
percentage of non-Indian employees in such positions will provide reason to believe
the business was established primarily to benefit non-Indians.
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3) Relative Experience and Resources. Whether the experience,
expertise, resources, etc., of the non-Indian partner(s) is so much greater than the
Ute Tribe, Tribal Member or Indian partners that there is little sound business -
reason for- the non-Indian to accept a junior role in the firm or venture other than
to take advantage of the Indian preference program.

(C)  Minimum Insurance Requirements for All Contractors and Subcontractors.
Applicant shall comply with all Federal and tribal safety rules and regulations, which shall

be more particularly identified and discussed in the UTERO regulations, and shall take all
precautions to prevent injury to persons or property during the progress of work conducted
on and within the exterior boundaries of the Uintah and Ouray Reservation. Any contractor
and/or subcontractor meeting the minimum requirements of this section are hereby deemed
- qualified for insurance coverage purposes to conduct work on and within the exterior
boundaries of the Uintah and Ouray Reservation. To ensure proper compliance with this
section, applicants shall provide certificates of insurance to the UTERO Commission along
with the Indian preference application required under this Ordinance as follows:

- (1)  General Liability: Including Contractual and Pollution Liability
with limits of not less than $1,000,000;

(2)  Automobile Liability: With limits of not less than $1,000,000
combined single limit; .

3) Workers” Compensation: With limits of not less than: $1,000,000
each accident; $1,000,000 disease policy limit; and $1,000,000 disease each
employee;

(4)  Umbrella Liability and additional insurance as may be required at
the sole discretion of the Tribal Business Committee.’

14.2 Certification Procedures

(A)  Abusiness seeking certification as a firm eligible for Indian preference shall
submit a completed application to the UTERO Commission on a form provided by the
UTERO Commission. Within thirty (30) days after receiving an application, the UTERO
Commission shall review the application, request any additional information it believes to
be appropriate (computation of the 30-day period shall be stayed during the time any
request for additional information is outstanding), conduct any investigation it deems
appropriate, and submit an analysis and disposition to the applicant. The UTERO
Commission shall issue a decision on the certification no later than thirty (30) days
following submission of the application.

(B)  An applicant granted certification shall be issuved a six (6) month

probationary certification. During that period, the UTERO Commission shall monitor the
business's activities to ensure that it is operating in the manner described in its application.
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During the probationary period, the UTERO Commission shall have the right to request
and receive such information and documents as it deems appropriate.

(C)  Atthe end of the probationary period, the UTERO Commission shall either, -
grant full certification, continue the probationary period for up to an additional six (6)
months, or deny certification, :

14.3 Withdrawal of Certification. From information provided in the change notices or
annual reports, on the basis of written grievances filed by any other business or person, or
on its own initiative, the UTERO Commission may initiate proceedings to withdraw or
suspend certification for any firm. The UTERO Commission shall notify the firm,
specifying allegations in writing. There shall be a twenty (20) day period to reach an
informal resolution. If no resolution is achieved, the UTERO Commission shall hold a
formal hearing within forty (40) days of the original notification. At the hearing, the firm
shall have the opportunity to present witnesses and evidence as to why certification should
not be withdrawn or suspended. After the hearing, the UTERO Commission may:

(A)  withdraw certification;
(B)  suspend cettification for up to one (1) year;
(C)  put the firm on probation; and/or

(D)  order corrective action be taken within a fixed period of time.

The decision of the UTERO Commission may be appealed in accordance with the appeals
process outlined under Section 11 of this Ordinance. A firm whose certification is
withdrawn may not reapply for certification for a period of one (1) year from the effective
date of the withdrawal of certification.

14.4 Firms Certified Prior to the Adoption of These Criteria. Each firm holding
Indian preference certification from the Tribe at the effective date of these requirements
shall submit an application as required under these criteria to the UTERO Commission
within thirty (30) days after the effective date of this Ordinance. If the UTERO
Commission determines that such firm qualifies under the new criteria, it shall, within
twenty one (21) days of receipt of the application, certify that firm. If the UTERO
Commission requires additional information from the firm, or time to conduct a further
investigation, the twenty-one (21) day period may be extended. If the UTERO Commission
determines the Firm is ineligible for certification, there shall be a fifteen (15) day grace -
period within which the firm may demonstrate to the UTERO Commission that it has made
such changes as are necessary to come into compliance. If, after the fifteen (15) days grace
period, the UTERO Commission finds the firm has not come into compliance, then the
firm's prior certification shall be withdrawn.

14.5 Change Notices and Annual Reports. Each certified firm shall report to the
UTERO Commission, in writing, any change in its ownership status within sixty (60) days
after such change has occurred. Each certified firm, on the anniversary of its receipt of
permanent certification, shall update the information provided in its initial application on
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the Annual Report form provided by the UTERO Commission, Failure to provide
information pursuant to these requirements shall constitute grounds for withdrawal o
certification. :

SECTION 15. REPEAL OF INCONSISTENT ORDINANCES

Resolution No. 02-088 providing for the monitoring and enforcement of Ute preference in
contracting by the Jurrius Group, L.L.P. is specifically repealed as are all other resolutions
and ordinances inconsistent with this ordinance. This Ordinance supersedes and amends in
part the Amended Ordinance to Establish a Procedure Governing Appointments of Persons
to Boards, Committees and Commissions of the Ute Indian Tribe, Ord. No. 10-003.
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Enacted this 12th day of __June , 2018.
//’//'/ (/ﬂ
o
ABSENT A = ")S /,,,/
Luke Duncan, Chairman Tony S’mall Vice-Chairman

/t / A 1/7/\1& > | ABSENT

7
‘Ron Wopsock M%mbel Shaun Chapoose, Member

ABSTAINED M
Edred Secakuku, Member Sal Wopsock, Member
CERTIFICATION

I HEREBY CERTIFY THAT THE FOREGOING Amended Ordinance was adopted by
the Tribal Business Committee of the Ute Indian Tribe of the Uintah and Ouray
Reservation pursuant to the Constitution and By-Laws of the Ute Indian Tribe of the Uintah
and Ouray Reservation at a duly called meeting inFt. Duchesne | Utah, on the12th
day of June , 2018, at which time a quorum was present and votes _3

for, 0  against, 1 abstainingand _2  absent.

Tribal Business Committee - SecretM -
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